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INTRODUCTION







CHAPTER 1

LEGAL APPROACHES TO
SUSTAINABLE MANAGEMENT
OF NATURAL RESOURCES

Helle TEGNER ANKER" and Birgitte EGELUND OLSEN"

Sustainable management of natural resources is a key concern at all levels of
society, on a global as well as a local scale. Natural resources are here understood
in broad terms encompassing biodiversity, water, air and soil as well as raw
materials. Usually, waste is not considered a natural resource; however, in a
sustainable management of natural resources, the recycling of waste as secondary
raw materials is pivotal and accordingly included in the present understanding of
natural resources. The fifth European Environmental Law Forum Conference in
Copenhagen in late summer 2017 aimed to highlight key issues regarding legal
instruments and approaches and their role in promoting sustainable management
of natural resources. This book offers a selection of peer reviewed contributions
presented at the conference.!

A recurring theme in discussions on sustainability is to strike a balance
between environmental, social and economic interests based on the 1987
Brundtland Reports definition of sustainable development as ‘development that
meets the needs of the present without compromising the ability of future
generations to meet their own needs’? It was noted in the Brundtland Report that

*  The author is professor of law at University of Copenhagen, Denmark (hta@ifro.ku.dk).
The author is professor of law at Aarhus University, Denmark (beo@law.au.dk).

1 Further information, including conference presentations, can be found at http://law.au.dk/
forskning/konferencer/eelf-conference/. Information about the European Environmental Law
Forum is available at www.eelf.info. We are grateful to Moritz Reese, Lorenzo Squintani and
Bernard Vanheusden for their efforts as regards the EELF activities and also to other
environmental law scholars for peer reviews of the contributions to this book. Our special
thanks are also addressed to Linda Andersen, who, with a lot of patience, took care of language
corrections. We thank Claes Bredahl Petersen for checking footnotes etc.

2 Report of the World Commission on Environment and Development, ‘Our Common Future,
UN General Assembly, Annex to document A/42/427, 1987, p. 37.
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‘sustainable development requires that the adverse impacts on the quality of air,
water, and other natural elements are minimized so as to sustain the ecosystem’s
overall integrity’® Thus, it has been argued that the biosphere sets an ultimate
bottom-line for sustainable development expressed as strong sustainability or
ecological sustainability implying that development must be based on ecological
sustainability in order to meet the needs of present and future generations.* Calls
have been made for ecological sustainability to be the central reference point of
environmental law,” and that the sustainability of ecosystems should become one
of the foundational principles of law everywhere.® Further, humans and natural
ecosystems are closely interlinked and it must be kept in mind that ecosystems
are dynamic and unpredictable. Social-ecological resilience theory has argued
that governance systems must be adaptive and based on participatory,
collaborative decision-making.”

The incorporation of such notions of ecological sustainability and social-
ecological resilience into (environmental) policy and law faces many challenges,
not least considering a continued quest for (economic) development in the
aftermaths of the financial crisis. Furthermore, legal instruments and approaches
may in different ways promote sustainable management of natural resources. The
contributions in this book shed light on some of those challenges related both to
the design of environmental laws, e.g. at EU and national level, and to their
implementation and enforcement.

At EU level the ambitions and coherence of EU environmental legislation
with respect to sustainability and sustainable management can be discussed.
From an internal perspective, the EU sets the frame for sustainable management
in the Member States. In Chapter 2 Ludwig Kridmer describes the details of the
EU framework for managing natural resources and assesses the compliance with
the UN Sustainable Development Goals. It is explained that the EU framework
shows different features from one sector to another, including also the
cooperation between the EU and the national authorities. Among the general
characteristics are obligations to draw up management plans with the purpose of
achieving specific objectives, obligations to prevent deterioration, obligations to

3 Ibid, p. 38.

4 Bosselmann, Klaus (2017) The Principle of Sustainability, Taylor & Francis, 2" ed.

5 Westerlund, Staffan (2008) Theory for Sustainable Development Towards or Against? in Bugge,
H.C. & Voigt, C. (eds), Sustainable Development in International and National Law, Europa Law
Publishing, pp. 48-53.

6  Gaines, Sanford (2014) Reimaging Environmental Law for the 21 Century, Environmental Law
Reporter, Vol. 44, pp. 10188-10215. Gaines, Sanford (2014) ‘The Energy Revolution as
Sustainable Development, in L. Squintani and H. Vedder with M. Reese and B. Vanheusden
(eds), Sustainable Energy United in Diversity - Challenges and Approaches in Energy Transition
in the European Union, European Environmental Law Forum Vol. 1 p. 10.

7 Ebbesson, Jonas (2010) “The rule of law in governance of complex social-ecological changes),
Global Environmental Change 20(3) pp. 414-422.
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report to the EU Commission, and the organization of committee meetings at EU
level. Krdmer argues that improvements could be made as regards information to
the public, public participation as well as enforcement at EU level. Turning to the
Sustainable Development Goals, Krdmer questions the achievement by the EU
both as regards biodiversity, water and air. Calls are made for a policy that will
require more and other approaches than envisaged by the EU Commission so far.

In Chapter 3 Wybe Douma focuses on the external effects of EU natural
resources use and the extent to which the EU may contribute to building more
sustainable and resilient societies also outside the EU. Douma examines the EU
legal framework addressing the negative consequences of EU production and
consumption processes in particular as regards forestry and fisheries. Although
both regimes ban illegally harvested products, this relies for forestry products on
the laws of the country of origin and for fisheries on the law of the flag state.
Another difference is that within the fisheries regime more far-reaching
enforcement options are offered as regards states that do not take sufficient
measures against illegal, unreported and unregulated (IUU) fishing. Some
explanations for these differences are offered, including the exclusive competence
of the EU as regards fisheries as well as the existence of international binding
norms regarding IUU fishing. Douma argues that the coherence of EU policy
would benefit from the formulation of an EU strategy on external aspects for
sustainable management of natural resources rather than the ad hoc approach
applied so far.

EU agricultural policy is one policy area that has significant implications as
regards sustainable management of natural resources. Luchino Ferraris in
Chapter 4 examines the options for judicial review of the environmental
performance of the Common Agricultural Policy (CAP). An overview is provided
of the complex process of integrating environmental concerns in the CAP with a
particular focus on the so-called ‘greening’ component of the CAP (2013-reform).
It is argued that the CAP ‘greening’ has ended up being more an instrument to
adorn income support than a means to achieve ambitious environmental targets.
Based on previous case law regarding the CAP, it is examined whether the
inefficiency of the ‘greening’ component can be subject to judicial review. It is
concluded that neither the principle of proportionality, the duty to state reasons,
or the principle of environmental integration provides any firm ground for
judicial review of the environmental performance of the CAP. Ferraris recognizes
that consideration must be given to the fact that the CAP reflects politically
sensitive and macro-economic choices and that the division of powers between
the legislator and the judiciary must be kept in mind.

Another important EU policy area is waste where an emerging issue relates
to the handling of pharmaceutical waste. In Chapter 5 Katerina Mitkidis, Shona
Walter and Viktoria Obolevich discuss the lack of a comprehensive legal
framework for the management of pharmaceutical waste. While scientific
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evidence of detrimental effects of pharmaceutical residue in the environment is
growing, many gaps remain, causing regulatory inaction. The authors argue that
a way to deal with the inherent complexity and scientific uncertainty of
pharmaceutical waste is to take a sustainable, precautionary and life cycle-
oriented action with the point of departure in the EU waste hierarchy. It is
stressed that the reluctance to trigger the precautionary principle with respect to
human pharmaceuticals, and the access to medicines, must be addressed by
shifting the discussion from balancing environmental protection and protection
of human individuals to balancing the protection of human individuals and the
protection of the general public health.

The protection of soil is another issue that has not been addressed
comprehensively by the EU, partly due to the failure to adopt the proposed Soil
Framework Directive. Despite the EU 2006 Thematic Strategy for Soil Protection
and the focus on the issue in the Seventh Environment Action Programme of
2014, the lack of a legal framework is far from being resolved. As explained by
Marta Cenini in Chapter 6, relevant provisions must for the time being be found
in other EU directives, in particular the Environmental Liability Directive and
the Waste Framework Directive. Another important source is the case law of the
EU Court of Justice. Cenini argues that it is necessary to clearly establish who is
liable/responsible for the clean-up and decontamination of polluted soils and she
discusses the liability/responsibility of the landowner in regard to remediation of
contaminated soil. This is especially urgent after the Fipa Group Case and more
recent cases, where the Court of Justice has confirmed that causation of
environmental damage is a prerequisite for the duties laid down in the
Environmental Liability Directive. Accordingly, mere owners of damaged sites,
who are not responsible for the damage, play no part in the system of the
directive.

Environmental litigation is a well-known instrument to promote the
protection of the environment and sustainable development. In Chapter 7
Natalia Kobylarz systematically examines the case law of the European Court of
Human Rights (ECtHR) and the implication of the European Convention on
Human Rights (ECHR) general principles for environmental litigation. She
argues that due to a large number of environment-related cases, the ECHR
organs have gradually expanded the protection of the civil and political human
rights to encompass various forms of environmental risk and harm and that the
system today efficiently safeguards the natural environment, albeit in a surrogate
and somewhat covert manner. Kobylarz concludes that although nature has a
value in and of itself, it still cannot practically be protected independently of a
human being, but will need the agency of a human to defend it through the
exercise of his or her own rights.

Samvel Varvastian in Chapter 8 explores how the United States courts have
interpreted the public trust doctrine and constitutional provisions granting rights

6 Intersentia
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to natural resources in an attempt to force the government to take decisive
climate change mitigation measures. He outlines that while some state courts
have explicitly rejected the idea that the public trust doctrine can protect the
atmosphere as a natural resource, others have been more willing to adopt the
doctrine. However, it is still unclear whether the doctrine can prove viable at
federal level. Varvastian argues that the interaction between the atmosphere and
water resources may offer a novel angle to the application of the public trust
doctrine, which could be successful.

The tension between environmental protection and economic development
has come to the fore in The Netherlands. As explained by Lolke Braaksma and
Kars de Graaf in Chapter 9 a new comprehensive Dutch Environment and
Planning Act (EPA) has been adopted with the purpose of working towards a
sustainable society while allowing for economic development. This crosscutting
Act that incorporates most environmental legislation is based on the concept of
(environmental) utilisation space as the ‘the legal leeway’ for development in a
specific area considering the requirements to protect the environment. Braaksma
and de Graaf analyses the origins and implementation of this concept in
particular in relation to municipal environmental plans and a programmatic
approach. It is revealed that the origins of the EUS concept are related to an
ecosystem approach that focuses on the operationalisation of environmental
utilization space and works towards sustainable use of ecosystems aimed to
maintain ecosystem integrity. The authors suggest, however, that the Dutch
legislator may have tried to relate the concept more to economic development
than to environmental protection. Also, the EPA leaves it to the local
governments to strike the balance through the adoption of municipal
environmental plans providing the possibility to adopt tailor-made approaches
while adhering to the requirements of EU directives. Another instrument
explored by Braaksma and de Graaf is the programmatic approach which allows
the creation of environmental utilisation space and accordingly provides room
for economic development. The authors point to the potential risk that
detrimental activities will be allowed while the positive results are not yet or only
partly manifested. Also the amount of discretion given to local authorities is
mentioned as a concern. Thus, the chapter illustrates the difficulties of adopting
legislation that on paper may reflect a sustainable management of natural
resources, but in practice may turn out to be implemented differently.

In Chapter 10 Hendrik Schoukens analyses another Dutch legislative
initiative — the so-called Programmatic Approach to Nitrogen (PAS) - which can
be considered a frontrunner to the programmatic approach reflected in the
Dutch Environmental and Planning Act. Schoukens uses the Dutch PAS system as
a benchmark to explore the margins available within the EU nature directives to
implement more flexible adaptive management strategies. Adaptive management
is presented as an idea that planned experimentation should be used as a means
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to overcome overly static ‘predicative’ approaches to environmental impact
assessments. The PAS is based on the creation of room for economic development
through future reduction and restoration measures in nitrogen sensitive Natura
2000 sites. The legal soundness of the PAS system is, however, questioned
considering the case law of the CJEU and it is argued that taking into
consideration future restorative actions is at odds with the precautionary
principle. Schoukens concludes that the reconciliatory and adaptive approach of
the PAS leaves a lot to be desired and identifies one of the ultimate flaws as the
assumption that the robust recovery of degraded ecosystems can be reconciled
with further economic expansion.

The Dutch experience illustrates how the tension between strict (EU)
environmental protection requirements and demands for economic development
may lead to new - experimental — policy initiatives. In other countries
implementation or enforcement of EU environmental law is a well-known
concern. In Chapter 11 Vojtéch Vomdcka analyses compliance with the
requirements of the EU Habitats Directive based on the case law of the Czech
Supreme Administrative Court. The analysis has a particular focus on the options
for derogations under Article 6(4) of the Habitats Directive, including the notion
of overriding public interests. While it is concluded that the Czech courts
interpret individual conditions for derogations in a similar way as the CJEU, it is
argued that the goals of EU law are undermined by incorrect transposition and
attempts by the Czech government to avoid the protective regime of the Habitats
Directive. The EU rules on Natura 2000 have been transposed using the copy and
paste method, but the existing nature conservation system has not been
amended. Thus, the two systems overlap and the additional requirements from
the EU are regarded as an obstacle to industry and infrastructure development.
This has resulted in numerous decisions being challenged by environmental
NGOs, several of them being successful.

The Czech experience is also analysed in Chapter 12 where Ilona Jancdfovd
explores the role of air quality plans in Czech legislation. An important question
is, whether the mere non-compliance with the EU air quality standards is
automatically conceived as a failure to establish air quality plans, e.g. without a
proper analysis and assessment of the proposed measures. Jancédfovd introduces
the basic requirements of the EU Air Quality Directive in view also of the case
law of the CJEU. It is argued that the air quality plans are part of the whole set of
regulatory instruments to ensure that the level of pollutants does not exceed the
limit values of the Directive. Following an analysis of the use of air quality plans
in the Czech legal order, it is concluded that air quality plans are programme
documents and that the exceedance of limit values in certain zones does not
permit the view that the air quality plan is in itself ineffective. The air quality
plans must work together with other instruments as a coherent system.

8 Intersentia
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Public participation is often put forward as an important instrument to
enhance sustainable development and the integration of a variety of public
concerns or interests into decision-making. Caer Smyth in Chapter 13 explores
how the underlying rationalist assumptions may shape spaces for public
participation in environmental decision-making based on relevant theories and
an empirical study of a public inquiry into a major infrastructure project in the
UK. It is argued that rationalist philosophy assumes the existence of an objective
truth and that logic-based arguments are privileged over experience-based
arguments. This may explain the why expert knowledge is prioritized over local
knowledge in the public inquiry. Smyth suggests that this tendency could
conceivably undermine the capacity of participatory governance and have a
particularly detrimental impact on the effectiveness of environmental arguments
in the decision-making processes.

Participation and consultation may also be an instrument to safeguard
specific interests such as those of indigenous peoples. In Chapter 14, Tanja Joona
reflects upon the participatory mechanism of the ILO Convention No. 169
concerning the rights of individual peoples with a particular view to the Sami
people in the Artic region and the Finnish legislation. Participation and
consultation is viewed as an important means of dialogue to reconcile conflicting
interests. Consultation may in particular be a way to achieve a prior informed
consent as regards the exploitation of natural resources in indigenous territories.
It is, however, argued that the question of representation may not be easily
resolved as exemplified in the Finnish legislation where the Sami Parliament
represents all the Sami people and not only those who live in the indigenous
territories. Joona concludes that due to urbanization the definition of indigenous
peoples is no longer connected with the traditional livelihoods of the territories.
Thus, representativity and legitimacy raise questions of who should be consulted.

In the final Chapter 15 Jerénimo Basilio Sdo Mateus discusses how
environmental protection can be fostered through the right to religious freedom.
It is argued that the protection of sacred natural sites (SNS) should be enhanced
given that religious freedom is a subjective right, which cannot be easily
overridden as other land-based rights. Two important principles are advocated,
namely first, the participation of religious leaders and communities in the
management of protected areas and, second, to reconfigure the environmental
discourse to include religious language and values. Furthermore, Mateus
concludes that litigation may enforce the interactions between nature
conservation and religious rights.

Based on the contributions above it can be asserted that despite many efforts
there is still a long way to go to achieve sustainable management of natural
resources. Several contributions in this book point to the inadequacy of EU
environmental legislation when it comes to sustainable management of natural
resources both generally (Krdmer) and within important policy areas such as
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imports of products (Douma), agriculture (Ferraris), soil (Cenini) and
pharmaceutical waste (Mitkidis, Walter and Obolevich). Even in areas where (EU)
legislation establishes that the integrity of ecosystems is the ultimate bottom-line
for development the implementation of such ecosystem-based boundaries is
difficult and may trigger counterproductive policy responses seeking to avoid
undue restrictions as demonstrated by Schoukens and Vomdcka.

Litigation may be a powerful tool to enforce clear obligations on States — as
exemplified by Kobylarz and Varvastian — and to some extent also Vomdcka. Yet,
the law in itself is vulnerable to policy initiatives that may undermine an
ecosystem approach.

The formulation and adoption of appropriate legal approaches and
instruments remains a key challenge and subject to experiments such as the new
Dutch legislation as demonstrated by Braaksma and de Graaf. Furthermore, well-
known instruments to promote socio-ecological resilience such as public
participation may also need more attention than just a simple reference in the
legislation. Using public participation as an instrument requires thoughts about
who should participate and how. As demonstrated by Joona representativity is a
major issue as regards indigenous peoples, e.g. in the Arctic. Similarly, Smyth
questions the way public inquiries shape public participation towards logic-based
(expert) arguments over experience-based (lay) arguments with a potentially
detrimental impact on the effectiveness of environmental arguments. Similarly,
Mateus argues that in relation to sacred natural sites participation should be
broadened to include religious language and communities as religious rights and
nature conservation can be mutually reinforced.

At the end of the day, however, environmental legislation is steered by policy
choices and the willingness to give priority to environmental concerns and
promote ecological sustainability. Shifting the balance may not be welcome in all
societies and it is necessary to carefully consider the most appropriate legal
instruments and approaches and their application to avoid counterproductive
policies.
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CHAPTER 2

SUSTAINABLE MANAGEMENT OF
NATURAL RESOURCES BY THE EU

Ludwig KRAMER'

ABSTRACT

The management of natural resources is shared between the EU and the Member
States. While the EU sets a management frame for all Member States, mainly
through legislation, the day-to-day management within this frame is ensured by
the Member States. This chapter describes the details of the EU management
frame and then assesses, if and to what extent the EU is in compliance with the
targets for sustainable development of natural resources which were developed by
the UN Sustainable Development Goals.

1. INTRODUCTION: CLARIFYING THE
TERMINOLOGY

This chapter will examine the management of natural resources by the EU and its
contribution to sustainability. In a short first section, the use of the terms ‘natural
resources, ‘management and ‘sustainability’ will be clarified. The second section
will present the management framework set up by the EU within which the
specific management measures by Member States are to be taken. The third
section will assess EU achievements concerning natural resources, compared to
the Sustainable Development Goals of the United Nations. A short conclusion
will end the contribution.

The author worked for more than 30 years in the Environmental Department of the EU
Commission (kramer.ludwig@skynet.be). Currently, he is managing the environmental law
consultancy Derecho y Medio Ambiente in Madrid.
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The EU environmental policy has to aim at a high level of protection and is
committed to ensuring a prudent and rational utilization of natural resources
(Article 191(1) TFEU). In this chapter, ‘natural resources’ will be understood as
biodiversity and water, soil, air quality, raw materials and waste. Though marine
biological resources - in particular fish - are explicitly mentioned in Article 3
TFEU, they will not be examined outside the discussion on biodiversity. - The
term ‘management’ is very broad and lacks a clear legal shape. In EU law and
policy, the term is mainly used in contrast to legislative action, so that it might be
appropriate to define it here as the implementation of political objectives within
the given legal context. While the implementation - and thus also the
management — of EU environmental policy is normally in the hands of the
Member States (Article 192(4) TFEU), EU legislation frequently fixes framework
conditions which lead to practical management measures which are carried out
jointly by EU and by national administrations.

The EU shall work for a sustainable development of Europe and contribute to
the sustainable development of Earth (Article 3 TEU); by its external action, it
will foster sustainable development of developing countries and help develop the
sustainable management of global natural resources (Article 21 TFEU). However,
the use of the term ‘sustainability’ became a fashion at the end of the 1980s, when
the United Nations published the Brundtland Report on ‘Our common future’
The inflationary use of this term hides the lack of yardsticks to assess, when a
policy or a measure is sustainable. It allows almost every measure to be qualified
by its authors as sustainable; opinions therefore differ, whether a specific policy or
management measure is sustainable or not.

This contribution will not endeavour to give a new content to the notion of
sustainability. Instead, it will use the different sustainability goals developed by
the United Nations in 2015, and the targets for reaching these goals, as the
yardstick to assess if and to what extent EU measures may be qualified as being
sustainable — or at least as being on the way to reach sustainability within the
time span fixed for the targets of the United Nations’ sustainability goals.

2. THE EU FRAMEWORK FOR MANAGING
NATURAL RESOURCES

With the exception of measures on soil and on raw materials, the EU sets a
legislative framework for the different sectors.! Legislation on biodiversity and on
air quality does not have the word ‘framework in its title, but functionally the

1 Directive 2000/60/EC, OJ 2000, L 327 p. 1 and Directive 2008/56/EC, OJ 2008, L 194 p. 19
(water); Directive 2008/98/EC, OJ 2008 L 312 p. 3 (waste); Directive 92/43/EEC, O] 1992 L 206
p. 7 (biodiversity); Directive 2008/50/EC, OJ 2008 L 152 p. 1 (air).
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relevant directives fulfil the role of setting the frame for management measures.
The different pieces of EU legislation are completed by more specific directives
which try to take into due consideration the particularities of the different
sectors.

A proposal of 2006 for EU legislation on the protection of the soil was
rejected by the Council, mainly because some Member States which already had
national legislation on the protection of soils in place - including Germany,
United Kingdom and France - successfully blocked the other 22 Member States
which favoured an EU directive. With regard to raw materials, no specific EU
legislation exists, presumably because many activities concerning raw materials
occur outside the EU, and also because the extractive industries frequently
succeeded in being exempted from existing EU legislation.

It is common to all EU legislation in the different sectors concerning natural
resources that it does not limit itself to fix objectives which are to be reached
within a specific period of time. Rather, EU legislation also deals with
management issues, to greater or lesser extent. The most obvious examples are
outside the subject matter of natural resources, though. They concern chemical
products, pesticides and biocides, where EU legislation adopted regulations, not
only directives, also in order to be able to go into details of management
questions. In these areas, legislation left it to specialized agencies or permanent
committees to secure the daily functioning of the respective system, liaise with
technical, scientific and socio-economic experts and ensure a balance between
free trade, human health and environmental protection interests.

The management of natural resources is far less unified and shows different
features from one sector to the other. As regards biodiversity, the Habitats
Directive 92/43% established a joint procedure between the European
Commission (EU Commission) and the Member States for the designation of
natural habitats which are of EU-wide importance. Once the lists of habitats of
the different biogeographical areas were established, Member States were obliged
under EU law, to take the necessary conservation measures in order to ensure a
favourable conservation status of the habitats. Derogations and deteriorations of
protected habitats were only allowed in the absence of alternative solutions and
under strict conditions. For fauna and flora species, an EU-wide list of some 1400
protected species was set up. Again, derogations - hunting, killing, taking from
the wild etc. - were only allowed under strictly fixed conditions. The EU
Commission is to be informed at regular intervals of such derogations.

Member States have to report every six years on the application of the
Habitats Directive. And they meet regularly with the EU Commission in a nature
conservation committee to discuss matters of mutual interest, such as the

2 Directive 92/43/EEC, (n. 1, above).
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definition of specific terms of the directive, possible amendments or
implementation and application questions.

The committee which was set up under Directive 92/43 is not the only
committee, where the national authorities meet the EU Commission in
committees on biodiversity issues. There are five other committees which were set
up by the EU to discuss such issues.> Furthermore, the Commission may, at any
moment, convene expert group meetings to discuss legislative, policy or
management questions; in practice, officials of the national or regional public
authorities participate in these meetings, though in theory they only act as
experts, and not as representative of their country. Representatives of
environmental organizations or other private experts do not participate;
discussions are not public.

In the water sector, the Water Framework Directive 2000/60* established the
frame for EU action. It required Member States to orient their national surface
and groundwater administration according to river basins — which required a
new administrative structure for a number of Member States. This structure
obliged local, provincial, regional and national authorities to cooperate in the
establishment of river basin management plans — which the Member States had
to draw up and send to the EU Commission. At the same time, pressure was put
on the Member States to cooperate with other Member States or with third
countries, where a river basin affected two or several countries. The plans need to
be updated at regular intervals and sent to the Commission. Furthermore,
Directive 2000/60 required the drawing up of surveillance programmes and of
programmes related to measures that were to be undertaken. A committee was
set up to ensure cooperation and examine the evolution of the status of EU waters
and possible adaptations or amendments of the Directive. The readiness of the
national authorities to cooperate went so far that an - indicative -
implementation plan to apply the Directive in all Member States was agreed.®

Committees for cooperation in the application of water directives also exist
for drinking water, bathing water, marine waters, nitrates in water, urban waste
water collection and treatment, and the prevention of floods.® The three
directives mentioned last required the drawing up of action plans, application

3 Committees on birds (Directive 2009/147/EC, JO 2010, L 20 p. 7), trade in endangered species
(Regulation 338/97, O] 1997, L 61 p. 1.), import of tropical wood (Regulation 2173/2005, OJ
2005, L 347 p. 1), animals used for scientific purposes (Directive 2010/63/EU) and invasive
species (Regulation 1143/2014, O] 2014, L 317 p. 55). See EU Commission, SWD (2017)594.

4 Directive 2000/60/EC, O] 2000, L 327 p. 1.

5 Common strategy on the implementation of the Water Framework Directive (2000/60/EC) as
agreed by the Water Directors under Swedish Presidency, 2 May 2001.

6 Directives 98/83/EC, O] 1998, L 330 p. 32 (drinking water); Directive 2006/7/EC, O] 2006, L 64
p. 37 (bathing water); Directive 2008/56/EC, (n. 1) (marine waters); Directive 91/676/EEC, OJ
191, L 375 p. 1 (nitrates in water); Directive 91/271/EEC, OJ 1991, L 135 p. 40 (urban waste
water treatment); Directive 2007/60/EC, OJ 2007 L 288 p. 7 (floods).

16 Intersentia

-




——

Chapter 2. Sustainable Management of Natural Resources by the EU

plans or management plans.” For all these directives, the EU Commission was
required to establish an EU report in order to inform on the application of the
directives.

Management infrastructure and hence cooperation between the Union's and
the national authorities is less intense in the area of clean air. Directive 2008/50%
installed a cooperation committee and asked Member States to draw up air
quality plans where the limit values of the Directive were exceeded; these plans
also had to be sent to the EU Commission. However, no link was established
between the EU air quality standards and the emissions limit values which were
fixed —for industrial installations, cars etc. — in separate pieces of EU legislation;
therefore, no discussion at EU level on the interrelationship of air quality
standards and emission limit values took place.

The greatest integration between the different pieces of legislation is achieved
in the waste sector, where one committee is in charge of the monitoring of more
than a dozen waste stream directives and the Regulation on the shipment of
waste.” Separate committees exist for waste incineration!'® and ship recycling.!!
Most legislative acts on specific waste streams ask Member States to draw up
waste prevention and management plans and programmes for the separate
collection of waste which are made available to the EU Commission.

In conclusion, it can fairly be stated that the EU environmental legislation
sets some infrastructure for the management of biodiversity, water, waste and -
with some reservations — air pollution. This frame is marked by the following
features:

- a common general legislative framework for the different sectors which is
supplemented by accessory legislation;

- the obligation to orient the administrative structures and practices in the
Member States according to common criteria: water - river basin
administration; biodiversity - Natura 2000 network; air- establishment of
zones, agglomerations and sampling points; waste — network of treatment
and elimination installations; separate collection of waste.

- the obligation to draw up management plans and/or programmes, in order to
realize the general and specific objectives of the EU legislation;

- the obligation to report at regular intervals to the EU Commission on the
application of the legislative frame;

7 Directive 91/676/EEC, (n. 6), Article 5, Directive 91/271/EEC, (n. 6), Article 17, Directive
2007/60/EC, (n. 6), Article 7.

8 Directive 2008/50/EC, (n. 1), Article 29.

9 Directive 2008/98/EC, (n. 1), Article 39.

10 Directive 2010/75/EU, O] L 334 p. 17, Article 75.

11 Regulation 125/2013, OJ 2013, L 330 p. 1, Article 25.
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- the obligation to follow specific procedures for derogations from the general
provisions and to report on them to the EU Commission;

- the obligation to prevent the deterioration of the environment. This is
explicitly laid down in the biodiversity,!? the water!* and the air quality
areas,'* though not in the waste framework directive;'®

- the organization, by the EU Commission, of committee meetings to
coordinate the application of the legislation, build consensus on the
interpretation of the provisions, agree positions for discussions at
international level and prepare revisions, updating or new legislation;

- the obligation for the EU Commission to regularly publish a report on the
state of application of the specific directive(s);'®

- the possibility, for the EU Commission, to call to order a Member State
which does not comply with the legal obligations of EU law, and to bring a
Member State before the Court of Justice of the EU; this might even lead to
financial sanctions (Articles 258 and 260 TFEU).

This management frame is filled out by the national, regional or local
administrations of the Member States which have to adopt and implement the
daily management measures. The EU Commission is not involved in the daily
management of the environmental natural resources, and a change in this regard
is not desirable, as it would lead to high centralization which would contradict
the repartition of tasks within the EU,!7 require a super-bureaucracy to be set up
in Brussels, and would not be likely to produce fair and generally accepted results,
as the distance between the decision-maker and the practical local problems
simply is too big.

This does not mean that the present management frame could not be
improved. The first improvement should take place in the information of the
public, as the EU is, according to the EU Treaties, highly committed to the
principles of open society.!® Generally, the Member States, when reporting on the
implementation of a directive,! inform about the measures which were taken,

12 Directive 92/43/EEC, (n. 1), Article 6; see also Case C-281/16, Hoekschewaard.

13 Directive 2000/60/EC, (n. 1), Article 4(1) and 4(7); see also Case C-461/14, Bund Naturschutz.

14 Directive 2008/50/EC, (n. 1), Article 1 No. 5 and Article 12.

15 Until now, a general environmental principle of ‘no retrocession’ which is discussed at
international level, has not been recognized at EU level.

16 The obligation to publish a report does not exist in the air quality sector. However, since 2011,
the European Environment Agency (EEA) publishes an annual report, see last ‘Air quality in
Europe -2017 report’. Copenhagen 2017.

17 See Article 192(4) TFEU: the Member States — and not the EU - shall implement EU
environmental policy.

18 Articles 1(2), 10(3) and 11(2)TEU, 15(1) and 298 TFEU.

19 Implementation reports on environmental regulations are rather exceptional, though normally
such regulations also contain measures which the Member States have to implement.
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but almost never on the results. And neither the Member States nor the EU
Commission are particularly eager to disseminate environmental information.
Also, the Commission's horizontal reports read more as a sort of marketing paper
than as a sober analysis of the state of affairs. Examples where more information
should be made available concern the biodiversity sector, where in particular the
information on derogations made by Member States on the protection of natural
habitats?? and for the protection of species?! is not made public. Frequently, the
names of species are only given in Latin, which leads to limiting discussions to
experts. In the water sector, information on national programmes of measures??
and on monitoring such programmes are not made public, not either the details
of the costs of water.?> The implementation reports by the EU Commission
inevitably remain general; as they cover 28 Member States, they cannot and do
not give any such details. The river basin management plans are made public, but
the background documents for those plans only on request.?*

The second area, where the management infrastructure of the EU could be
improved, concerns the right of the public to participate in the decision-making
of public authorities. In the biodiversity sector, no public participation is
foreseen,® though the recent case law of the Court of Justice seems to favour?®
broad participation rights of environmental organizations. It is true, though, that
nature conservation organizations, because of their very great know-how in the
area of biodiversity, de facto very often participate in decisions on nature
conservation measures, though perhaps not in all Member States. In the water
sector, the public is entitled to participate in the elaboration of river basin
management plans, but not in the elaboration of programmes of measures,
derogations, decisions on the cost of water or other decisions. Also in the area of
air quality, the public may participate in the elaboration of air quality plans,?” but
nothing is foreseen on decisions concerning sampling points for measuring air
pollution or short-term action programmes. In the waste sector, participation in
plans and programmes is foreseen. Thus, participation in decisions on plans and
programmes is generally provided for,?® but is rather imperfectly ensured with
regard to other decisions.

20  Directive 92/43/EEC, (n. 1), Article 6.

21 Ibid,, Article 16.

22 Directive 2000/60/EC, (n. 1), Article 11.

23 Ibid., Article 9.

24 Ibid,, Article 16.

25 Directive 92/43/EEC, (n. 1), Article 6(1).

26  Case C-664/15, Protect Nature.

27 Directive 2003/35/EC, OJ 2003, L 156 p. 17. This directive only provides for public participation
in some plans that are mandatory under EU law.

28 This might be due to the general obligation for Member State